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FACETS OF THE LEGAL PROFESSION

AN INTERVIEW WITH MR. JUSTICE YANG

Mr. Justice Yang is one of the two Chinese Justices of Appeal in Hong Kong. He
chaired the famous Mclennan inquiry and chairs the Discharged Prisoner’s
Society. He is a member of the UPGC, which has offered much help to us. He is
also no stranger to LA, being the staunchest supporter, especially of our legal
education projects. Earlier this year, Justice Yang was awarded the Honarary
Doctor of Laws degree by the Chinese University.

Mr. Justice Yang was born and educated in China. After graduating from
Soochow University in 1949, he furthered his studies in University College,
London, which laid the foundation of his legal career in the English tradition.

Mr. Justice Yang returned to HK in 1955. A year later, he became a Magis-
trate. Asked about why he became a magistrate, he honestly confessed that he
was not quite motivated at first, but he became very interested soon afterards.
A magistrate’s work, he told us, is exciting because it provides a fertile ground
for observing human nature. The job was a worthwhile one because one g'ol to
meet with people of a different social background from that of most lawyers.
It is no surprise therefore, that Justice Yang shows much concern’ for
community services.

Work of a judge

A judge faces many problems in his daily work. When asked how one deals
with boring submissions by counsels, Justice Yang maintains that a judge must
be patient and courteous towards them. He says he will try to hint— our lot
should bear in mind possible “hints"—but if the counsel remains unaware, he
would let him ramble on. Justice Yang believes that some significant.points may
emerge at the end of a lengthy submission, and it is not in the interest of justice
to stifle counsels’ effort in presenting his case.

Another difficulty for a judge Is his need to update his legal knowledge
despite an already tight schedule in court. A reading day (every Monday) has
alleviated the problem to some extent. Justice Yang usually tries to browse
through the recent law reports. Nevertheless, it will still be impossible to
remember everything. Hence a reminder by counsels is necessary whenever a
relevant case is cited.

Justice Yang must also find time for his community involvements. This must
be done on the basis that it does not affect his judicial office, he said. He
believes that the work of a judge is enhanced in some ways by such activities
because he will find it much easier to grasp complicated social issues, such as
family prablems and juvenile delinquency.

Justice Yang is opposed to the view that a judge usually decidss a case by
instinct and then comes up with various legal reasons to justify his decision. A
judge will only shape his decision gradually as the arguments proceeds bul there
is always a strong possibility of a change of mind il brilliant points are thrown
in af the last minute. This approach is more consonant with the conventional

adverserial system of law.

When a judgment is reserved, a judge does not necessarily resort to his own
research. He approaches the problem from different angles, in order to fit'a
meritorious case to the law. This is where a broad perspective and rich ex-
perience come in useful. In so doing, a judge has to live with a case of 24 hours
a day because he has to await new inspirations. A judge’s work is certainly
not ten to four business.

Role of a Judge

Justice Yang believes that a judge ought to have “a sense of justice”. He should
be courteous and hard-working. His job is to decide between competing and
complicated claims. It is therefore beneficial for him to be openminded and
patient as well, However, Justice Yang does not think that he needs to be a
brilliant lawyer, though he must be competent and be able to clarify contentions
and make a wise decision.

Justice Yang is convinced that a judge should take an interest in community
work. The law should never be divorced from society. Neither should a judge be
out of touch with its members. However, this must be balanced against a need
to remain impartial.

In order to be a successful judge, one’s whole philosophy of life comes into
play. There must be sympathy towards people generally. In the authors’ view,
Justice Yang does not believe in a didactic judicial figure.

“A person who knows much law may only bea legal technician. A good
lawyer, including a judge, should have a broad irfterest, ranging from art
to history. More so, he must develop a broad perspective of law, and the
more humanistic, the better.”

A judge, according to Justice Yang, is neither ferbidden to make law nor
encouraged to dispense “Palm tree justice™. His concept of a judge is best
summed up in a quotation he gave us,

“No one really doubts that the common law is a body of law which
develops in process of time in response to the developments of the.
society in which it rules. Its movement may not be perceptible at any
distinct point of time, nor can we always say how it gets from one point
to another; but I do not think that, for all that, we need abandon the'
conviction of Galileo that somehow, by some means, there is a move-
ment that takes place.”
per Lord Radcliffe, Lister v Romford Ice

[1957] AC 555 at 591

Justice Yang discussed some reasons why law making is so gradual. Most
social changes come and go very quickly. If the law follows too closely, it will
ebb and flow according to society’s fast-changing movements. This can only be
done at the expense of certaihty. Hence, a social change will enter the judicial
perspective when it attains a certain degree of permanence. Only then will
judges attempt to rule in its favour instead of following precedents, .-

Nevertheless, it is interesting to note that sometimes the legiglatite may lead
social changes. The authors venture to suggest, for example, environmental
protection laws. However, the legislature must be wary of attempting to lead
too far; otherwise, citizens may vigorously oppose the proposals. A good
example is the proposals for decriminalizing homosexuality, which the reserved
Chinese public is still reluctant to accept.

Advice to law students

A lot of practitioners have complained about the manners of some local
magistrates. The authors put this comment to Mr. Justice Yang and sought his
advice. He recognized that some of the magistrates might be rather impatient,
but he said there was no reason to fear anybody as fong as the counsel was
well prepared.

“Whether or not he is irritable, impatient or impolite, [a magistrate]

still has to do his job."
A judge may hint to the counsel that he should stop pursuing a certain point.
But if the counsel insists, the judge must still hear,if not listen to. his arguments
on it. Mr. Justice Yang told us about a case where the judge stopped a counsel
admist his submission and ordered him to siL down. A junior barrister would
have been petrified in that situation. Instead of complying with his Lordship's
order, he retorted to the effect that he was not going to sit down until he had
finished his submission and that the judge had a duty to listen to him.
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Of course, Mr. Justice Yang is not encouraging lawyers to be disobedient
or to waste the court's time with clearly untenable arguments. Neverthele_ss,
if a counsel is reasonably confident of his points, he should pursue _desp}nle
gestures of disagreement from the bench. A judge would still ch:fnge his mind
at the very last minute. It will be foolish not to press your case until lh_en. After-
all, a counsel owes a moral obligation to his clients. He cannot just give up too
easlly.

A;pnrenﬂy, “thick-skinnedness™ is the key to survival in court. Besides
this, Justice Yang had also mentioned several tips for the intended lawyers.
First, it is not absolutely essential to carry much law in the mind as long as you
know where to find the law you want, and can understand it quickly. But he
must be a well-read person. Second, a counsel must master the facts of his case
before he goes to court. It will not do if he still has to refer to his brief every
now and then. For the sake of clarity, he should draw up a skeleton of his
submissions and follow it strictly in court. A counsel cannot confuse a judge
more than by jumping from one point to another haphazardly. Third, t?o not
panic even if there are a lot of questions from the bench. The judge is just
trying to clear his own mind. Sometimes, the judge may come up with a
question which you should be, but unfortunately are not able to answer. The
only thing you can do is to seek an adjournment and find out the answer as
soon as possible. It is a bit embarassing but remember: thick-skinnedness is
the key to survivil. Anyway, a counsel in that position will have no other
choice.

Looking into the future

Lastly, Justice Yang made a few observations on the future judicial system.

First, Justice Yang envisaged that the future Final Court of Appeal would
have the task of interpreting the Basic Law and protecting basic rights. While
that much has not been spelt out in the Draft Agreement, Justice Yang have his
reason for this prediction:

“The Basic Law will be part of the law of Hong Kong, and there-

fore, it should be applied by all local courts.”
The problem that he envisaged relates to the certainty of the Basic Law. If it'
is left to be interpreted by the lower courts, the possibility that a different
interpretation might be favoured by a higher court in another case will render
the Basic Law rather uncertain. One solution suggested by Justice Yang is to

Final Court of Appeal: whenever and wherever an issue
g:ng?ﬂ?s‘i:cmlf:\; ‘;n't::s, it should be automatically remitted to the Final Court
ofggcp;:z’f D;l:sl:i::hqfi‘ng is convinced that the use o{ Chinese in magfstrates
courts should be practicable (though not presently in practice despite the
Official Languages Ordinance). The reason is that one can seldom find a compli-
cated legal problem in respect of which a lot of preceden’.m haye to be resorted
to or the necessity to use technical terms (compare the situation in t_he higher
courts where the frequent need to refer to precedents entails the conunl.led use
of English). Nevertheless, the presence of a large m_lmber of overseas magistrates
makes it rather inconvenient to introduce Chinese into their courts. And Justice
Yang has to acknowledge this point. He also commented on the problem with
localization in the Judiciary: . . -

“The experienced and competent lawyers are unwilling to join the Jl_ld'xcmry
because the renumeration is not attractive to them; those who are willing to
come are not competent enough.” )

Third, it has recently been suggested that some of the ove:;seas judges would

Judiciary after 1997. Justice Yang did not comment on
:ﬁ:s?ilzgﬁsif;fi u;? lt?;:f 1nsdtleaaryne gave two reasons why those judges might
continue their services here in Hong Kong: . ) o

i. unless there is any change in the status quo of the Judiciary (including its
independence, the judge's security of tenure and career advancement etc.),
those judges should be willing to continue their work here; )

ii. it will be an unprecedented challenge and a very meaningful tzs}( in preser-
ving a common law system under a communist regime. Some judges may
take it upon themselves to perform this historical role. .

Fourth, Justice Yang was requested to comment on the desirability of recruit-

ing previous legal officers and Crown Counsels to the Judiciary, especially
whether this would affect the Judiciary’s image of independence.
“I. don’t think this will affect our image of independence. The
practice has been adopted for years and it appears that the people
are used to it. It might not be a good idea were the practice first
introduced now, as it would prompt alot of negative speculation,
but that is not our case. It is better to select a competent person
from the Legal Department rather than to forcibly elevate one

outside it who does not qualify.”
Alexandra Lo
Peter Ng
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In order to be fully qualified to practise as a barrister in Hong Kong, one has to
serve 12 months pupillage. Practically speaking, it is advisable to serve most of
the pupillage in Hong Kong so as to familiarize oneself with local conditions or
even to get a bit of exposure to local solicitors, although one can serve all or
part of it in UK.

For the first six months the main problem generally faced by a pupil is that
of finance. The norm is that a pupil is not paid, so many will have to take up
some part-time jobs not only to maintain their livelihood’ but also to get some
decent and proper attire.

Another area of what may be termed as demoralization for some is that one
may at times feel just a bit ‘higher’ on the ladder than an office boy: doing
the photocopying work, etc. Also, the change of identity from being a student
at the highest level of education to a ‘nobody” in a group of well-established
professionals is rather hard to adapt to, too.

According to the Legal Practitioners Ordinance a pupil is permitted to have
limited practice subject to the approval of his or her pupil-master or the Bar
Committee, Striking a balance, that is, how to pay equal attention to one's
own cases and one’s master’s cases as a pupil starts to stand on his own feet and
prepare his cases while still under pupillage, is a major hurdle over which a pupil
practising his second period of six months of limited practice has to climb.
The pupil also has to decide for himself as he is about to finish pupillage whether
to set up his own chamber, join another set of chambers or become tenant in
the set of chambers in which he takes pupillage. The most agreeable choice will
be the last one since there are many advantages in joining an established set.

_ As to the choice of pupil-master one should bear in mind that the primary
objective of serving pupillage is to prepare oneself for future practice as s barris-
ter, thus, it is advisable not to go in for someone who is very senior because it
is most likely that someone of such calibre will probably be involved in very
‘specialized or high-powered work—the type of work which one will be most
unlikely to pick up in the first few years of practice’ so it is preferable to choose
.someone with a mixed or general practice of 5 to 10 years’ experience or if
one can’t find anyone with a mixed practice then one can try to serve pupillage

EDITORIAL
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with two pupii-masters—one who has a civil practice and another with a ‘crim-
inal® practice,

Regarding the ideal terms between pupil and master it should be ‘something
more than a pupil and master relationship’—it would be much moare preferable
if there is a kind of emotional attachment between the two.

Lastly concerning practical experience in court, it is obvious that whether
one wins or loses depends on the merits of that case but one will get accustomed
to victory and defeat as time goes by. However, it is true to say that job satis-
faction can be found on occasions when one wins some thing ‘big’.

Other than opting for private practice, another outlet for an intending bar-
rister will be to become a Crown Counsel who works for the Prosecution
Divisign, the largest of the AG’s chambers which is responsible for prosecuting
cases in the criminal courts and to represent the Crown in criminal appeals.

Basic qualifications to becoming a Crown Counsel as for al] lawyers involve a
strong desire to work hard, a willingness to listen to other people coupled with a
sense of fairness in humanity and professional integrity. Practical differences
between a private practising barrister and a Crown Counsel are namely that
other than having different ‘bosses’, a private practitioner need not prove a
Pperson’s guilt beyond a reasonable doubt as a Crown Counsel does for criminal

a Crown Counsel does not require too much ‘connections’ with solicitors which
may be of paramount importance to a barrister in private Ppractice.

But other than the above the work is as stimulating and fulfilling. In efféc:.
being a Crown Counsel can have fruitfu] consequences as the post demands
interaction with people of all jurisdictions from different prospectives who are
giving different ideas about the same thing,

A noteworthy point is that the prospects of a Crown Cou ive:
one can be promoted from Assistant Principal CC. to Deputynsl’e.lg(:e.::: r[a;:uv;
Crown Prosecutor to Crown Prosecutor and finally to AG. y

An area which is highlighted to be rather frustrating for a Crown Counsel is
that of understanding the social setting and the way the police force thinks and
operates. This is especially true for expatriate Crown Counsels who are mostly
on two-year contract with the Government.

Needless to say as to all kinds of profession there is a sour side of the fruit
and there patience is the name of the game especially when faced with uninter-
esting judges and opponents. Thus, applicable to all practitioners as such ‘while
you can fight fight vigorously but fairly, one should aviid allowing personalities
to ﬁct tLrnvolved and the hallmark of a successful advocate is to talk cicilly 1o
each other.’

Acknowledgement: Mr. Louis Chan
Mr. Anthony Howard
Mr. Albert Yau
Mr. John Yan

Sylvia Noronha
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What is the working life of a practising solicitor in a small local firm like? From
the stand point of a summer student who spent two months in such a firm,
the fpilnwing aspects are apparent.

F!rslly. working hours are highly flexible. The proprietor may be in at eight,
.and is usually the first in the office each moming. (This is discounting the clean-
ing staff of course.) Of the assistant solicitors, one generally wanders in at
§round ten while the other is in more or less punctually when there is no mom-
ing court appearances required. Lunch often lasts from noon until two for the
assistant solicitors but the proprietor prefers to wait until the lunch-time rush is
over. There is no tea-break as such, but as all the solicitors stroll around the
office with, variously, cups of coffee or soda-water at all hours of the day, the
ll:)s is not felt. Theoretically, the office day ends at five-thirty. Usually, the only
sign that this significant time has arrived is the assistant solicitor’s change-over
from drinking cups of coffee to cans of beer. When they actually leave the office
is anyone's guess.

Holidays seem fairly easy to come by. Trips to Taiwan, Macau, America were
were all taken by the solicitors in the two month stay | was with the company.
Whether this is a hang-over from the school-days dictum that summier is the time
for fun, or whether such forays take place throughout the year is difficult
for me to say.

The work handled by the firm covers a wide range. There is quite a lot of
litigation work, both civil and criminal, cases dealing with various aspects of
contract, some probate work, some company work, many divorce cases, and a
limited amount of work dealing with property—mortgages and repossession.
There is also at least one trade-mark case. The two banes of the proprietor’s life
in this area, is the large number of Legal Aid cases accepted by the firm (because
that kind of work doesn't pay), and the lack of conveyancing work, which is the
most lucrative. There is not much specialization. The office system seems
rather haphazard. Files, especially the Legal Aid one, tend to get passed around a

lot from solicitor to clerk, back to solicitor, etc. This in turn results in many
‘ost’ files and secretaries are sent scurrying all over the office searching.

Money and billing is never far from the solicitors’ mind. The most important
thing every aspiring lawyer should learn, according to the proprietor, is how to
bill clients. The second most important thing, incidentally, is how to make
mistakes without anyone else finding out. And long ‘conversations’ were held
on the subject-matter. I was carefully instructed on the economics of running a
firm and gained useful insight into the costs of office space, stalf salaries, office
equipment depreciation, office expansion... Actual earnings were never
discussed, though. But the assistant solicitors, like those in many other small
firms in Hong Kong, are paid commission on the business they bring to the
practice, apart {rom salaries. Various advantages and disadvantages attach to this
practice, which is not followed in the big firms.

Office facilities were good. This may be attributable to the fact that the firm
had recently moved to new offices. In any case, the firm is fully equipped with a
personal computer, whose use was often very hotly contested and refrigerator
whose primary purpose seemed to be keeping the beer and soda water cold.

Facilities for making hot drinks is also available as is a telex, photocopyifig
machine and numerous IBM typewriters. There is also a highly complicated tele-
phone system whose working has not, at the time 1 left, been fully plumbed by
the solicitors and whose cost never failed to cast the proprietor into gloom.
Finally, the atmosphere within the firm is very informal and communications
between staff always good. So good, in fact that slanging matches often.took
place: in English when the assistant solicitor disagreed with the proprietor and
indelicate language was exchanged at top-of-the-voice volume, and in Chinese
when the secretary typed too slowly for the dictating solicitor or when the
solicitor dictated too quickly for the typing secretary. In general, the lack of

formality and the easy terms on which everyone stood was striking.

Sandra Fan

THE LINK

In order to qualify for admission to practise as a solicitor in Hong Kong, it is
necessary for a holder of the Bachelor of Laws degree (LL. B.) and the Post-
graduate Certificate in Laws (P.C.LL.) to complete a two year period of articles.
The purpose of this aritcle is to reveal some of the problems facing an articled
clerk, which all intending solicitors should bear in mind.

The first and foremost is that one may find what he has learned in the Law
School different from what is required in practice. Quite a wide range of law
is covered in our syllabus and in consequent, each area cannot be explored
in greater depth. However, in practice, rarely will a case that involves such areas
as trust or jurisprudence arises. On the other hand, one may find his knowledge
in some other areas not thorough enough to deal with the specific situation
which a client comes up with, Moreover, a law student may not appreciate how
significant it is for a practitioner to check the client’s financial position when
deciding whether or not to proceed with the case. Therefore, the two year
period of articles is really a training on the practical aspect of the discipline. It
prepares a law graduate for the legal profession.

On the other hand, one cannot expect the training provided in a firm of
solicitors is as systematic as that provided in the school. A firm of solicitors is
a business institute and everyone in it has his own work to do. Thus, it is im-
portant for an articled clerk to maintain a good personal relationship with his
colleagues in the firm. Otherwise, no one may teach you anything and it is hard
to settle down. In addition, one has to fit himself into the system of the firm
and grasp every opportunity to learn. It is also suggested that one should review
his position after having been articled to a firm for six months. If the training
is found to be not useful he should consider to be articled to another firm.

Generally speaking, the workload and the mental strain is heavier for an
articled clerk than a law student. For instance, where a student makes a mistake,
it is at most a matter of losing marks in the examinations. An articled clerk
owes a responsibility to the client and a mistake, however trivial, can lead to
serious consequences—he may be sued for negligence. Therefore, an articled
clerk takes every opportunity to relax and take a rest.

Despite the heavy workload, the great mental strain and the relatively low
salary it is said that there is much enjoyment in the job. One will probably guess
that it is due to the good prospects of becoming a solicitor. That is, however,
only part of the reason. Indeed there was much job satisfaction as well.

Lawrence Peng

EDITORIAL BOARD

Chief Editor: Agnes Fung (II)

Assistant Chief Editor: Peter Ng (I11)

Editors: .
Vivian Chan (I) Sylivia Noronha ()
Sandra Fan (1IT) Bernice Wong (11)
Lawrence Peng (111) Beverly Yan (I1)
Alexandra Lo (I1I) David Zee (I111)

PeoprLE : Ms AGNEs YUNG

As we rushed by the discussion room,
hurrying our way for an interview, we
heard a voice calling us. We tumned
round to find an unfamiliar face,
with a friendly smile and a cup of tea
in her hand. She was Miss Agnes Yung,
who later confessed that she has made
the correct guess by virtue of her
sixth sense. It must have been advan-
tageous to be equipped with such
intuition! Who knows?

Miss Yung entered HKU in 1975
when the Faculty was still the Depart-
ment of Law. She graduated from the
PCLL course in 1979. Following her
articleship she practised for three and
a half years in the field of commercial
law. At present, she is the only full-
time Chinese female lecturer in the
Faculty.

Naturally, one would be curious to
know about her choice of the teaching
profession. Miss Yung explained to us
with readiness that she had "always
hoped to become a teacher as she likes
sharing thoughts with others and has
great interest in the academic side of
taw. It was her plan that after acquir-
ing some practical experience she
would start teaching as she would be
better equipped by then. Hence,
here she came.

She commented with humour that
in the past she could just prepare the
first two tutorial questions and volun-
teer to answer them. Afterwards,
she had to pretend to be knowledge-
able, nodding now and then, in order
to get through the rest of the class.
But as a tutor, the amount of pre-
paration is comparatively greater and
deeper research is needed before one
can give proper guidance to her
students.

In -her observation, the present
students are still examination-oriented.
Nevertheless, we have become more
out-spoken, responsive, communica-
tive and have more stimulating
thoughts than those in the past. She
admitted that she was in an advanta-

geous position as a Chinese lecturer
because she can communicate with her
students easily, though the students
may be tempted to conduct the
tutorial in Chinese.

Sharing her working experience, she
told us that the commercial practice
with the exception of conveyancing
is dominated by male practitioners.
A female practitioner has to work very
hard to prove her competence and
may be at times pushed 1o the vegge
of losing one’s “femininity™ and be-
coming over defensive. She realised
that it has always been a problem for
a female professional to balance be-
tween her career and family. However,
it is rewarding in that she has done her”
best and has successfully learnt to ot-
ganise her time and place priorities.
Can you guess what are her priorities?

Her idea of a good lawyer, male or
female, possesses qualities like compet-
ence, good legal sense, ability to cater
for the client’s needs, conscientious-
ness, firmness in one’s work and last
but not least, the ability to cope with
pressure. Thus, the friendly chat
ended.

Vivian Chan
Bernice Wong



ORIENTATION

In view of the rapid expansion of the
Faculty of Law and the admission of
sume 120 new situdents, the Orien-
tation programmes were designed to
incorporale the freshmen into the
new community and to promolte unity
within the Faculty,

Orientation
Camp

The Orientation Camp has always
heen a favourite to most students.
This year, save for some intervention
from the forces of nature (unceasing
rain ensuing from a typhoon), the
camp went ahead quite smoothly.
A number of “‘golden oldies” like the
introductory games, barbecue and
case drama were retained. In addition,
thanks to the thoughtfulness of the
organizing committee, some novel
programmes were introduced. Among
them, the ““treasure trail” and {8 ¥ & %r
were particularly well received. On the
whole, the camp was quite a good
start for the Orientation.

As to the Orientation Fortnight, it
commenced with the function “‘Here
We Are”, a modification of the mass
orientation. The freshmen were
allowed to introduce themselves indi-
vidually and floor questioning was
brought in again. The atmosphere was
generally harmonious. However, many
students complained that it lasted
too long.

A variety of other programmes
were organized during the Fortnight
to attract participation from both
current students and freshmen alike.
They included a video show of “The
Paper Chase”, a soccer match, a
basketball tournament, an academic
orientation, Games Day and individual
visits. There were also two evaluation
sessions during the Fortnight for the
freshmen to voice their opinions and
comments on the progress of the
Orientation programmes which proved
to be quite constructive and fruitful.

Games

The highlight of the whole Oren-
tation is of course the Freshmen
Nite, held at the close of the Fortnight
in Loke Yew Hall. The -programmes
for the night  were mainly
“adaptations” of television pro-
grammes. Variety was certainly not
lacking as there were many items like
singing, dancing, farcical drama and
even aerobicise, to mention but a
few. The Freshmen Nite reached a
climax when current students and
freshmen joined hands and circled
round in the hall-a tender moment to
be cherished by all,

Soccer Match




For everything there is a time: &
a time to be bomn and a time to die; a
time to mourn and a time to dance; a
time to hold the Annual Ball and of
course, a time to evaluate it. For those
who have repeatedly read discussion
on the Annual Ball, they will be
burdened with yet another piece of”
writing on this subject.

All in all three aims have been
suggested for the ball. Firstly, it
§_ruvides an opportunity of interaction

etween students and legal practi-
tioners. Secondly, it is a new social
experience for those who have not
attended similar formal occasions.
Thirdly, it is a major fund-raising
programme.

Despite the fact that the ball does
have some value, the first two aims
can hardly justify organising such a
big function. Indeed communication
between students and practitioners at
the ball is rare. Achievement of the
so-called “interflow™ objective remains
minimal, if not fictional. Therefore the
worthiness of the ball depends largely
on its effectiveness in raising funds.

ANNUAL BALL ?

Well then, that is another story.
Although one may say the ball is a
risky business, experience tells us
that it should, at any rate, give us
quite a substantial amount of income.
If the ball is after all an effective
means of raising funds, it would be
worthwhile holding it.

Of course one must not ignore the
rate of attendance at the ball. The
“notorious” Annual Ball has been
described as a ‘‘pain in the neck”.
But this year it saw an encouraging
increase in student attendance (though
regrettably not the same with practi-
tioners). When being invited to the
ball, students used to turn their
heads and dismiss it as too formal and
boring. It is suggested that this is a
general misconception.For most who
actually attended the ball, their
comment was not so bad after all.
Maybe it is time for the.students to
change their views on the ball which
may, to their surprise, be quite enjoy-
able. Support from fellow-students is
so vital to those who have laboured
all summer in the preparation of the
ball. Without their support, the

organizers will only be fighting a hope-
less battle. Hopefully those many fami-
liar faces that have so often appeared
at the Law Library may one day turn
up at an Annual Ball, After all, for
everything there is a time, and why -
not for an Annual Ball?

Alfred Chan (1I)

The Annual General Meeting was
held on 23rd October, 1984, The
meeting, chaired by the Mr Erik Shum,
spanned a total of nine hours from
6 pam. to 3 am. Apart from the adop-
tion of the yearly report of the L.A.
Exco, the agenda included a proposed
amendment of the L.A. Constitution
in respect of the duties of the External
Secretary.

A proposal in regard to the consti-
tution was made to the effect that in
addition to his duty to promote
better relationship with outside
bodies, the work of the External
Secretary shall include assisting the
External Vice-Chairman in promoting
social awareness in the Faculty of
Law, This amendment was suggested
in view of the rapidly changing con-
ditions of our community brought
about by the 1997 issue and the cor-
responding need for law students to
be more aware of current events. A
motion to so amend the constitution
was duly passed at the A.G.M.

As to the yearly report of the
L.A. Exco, it hds often been said that
the A.GM. is an occasion for ‘open
confrontation’ between the current
exco members and those L.A. mem-
bers who have some personal grudges
against them, As a result, prolonged
questioning and harsh comments are
not infrequent. The A.G.M., which is
meant to provide an opportunity for
reviewing' and evaluating the per-
formance of the retiring exco so as
to give constructive suggestion and
proper guidance . to- future excos,:

A. G. M.

becomes a meeting for channelling
spite and illwill.

However, the above may not be
an accurate portrayal of the A.GM.
in that there are always enthusiastic
members concerned about the running
of L.A. making concrete and cons-
tructive suggestions- at' the meeting.
Therefore it may be fairer to say that
the tense atmosphere brought about

by harsh questioning merely, but,

inevitably, overshadows the concern
shown by such members.

But this year“we saw a different
picture of the A.G.M. There was no
more prolonged interrogation, no
more personal remarks made in the
disguise of comments. The members
at the meeting raised reasonable and
constructive questions. On the whole,
the atmosphere was candid and
sincere.

This was certainly good news for
exco members. After an exhausting
year of wark, no one would like to
face a barrage of harsh questions
directed at oneself. In addition, the
primary objectives of the AGM.
being to evaluate the work of the out-
going exco and to give guidance to
the incoming one, were better
achieved in a gentle atmosphere.

Nevertheless some have questioned
the reasons, for such a change in the
atmosphere of the AG.M. Some
suggest that it is due to a basic change
in attitude of L.A. members in exam-
ining the work of an exco. They have
been less demanding, more reasonable
and more sympathetic towards the
eleven exco members who have been
pestered with work and worries for
one whole year. Some attribute
the change to a decline in seniority.
Still some others think that the
determining factor is the general indif-
ference of L.A. members towards the
functioning of L.A. Whatever the
reason, it is hoped that the A.GM.
will be of help to the new exco. Best
wishes to L.A. and the exco in a brand
new year.



SO.ME ASPECTS OF AMEBICAN LEGAL EDUCA’-TION

As Seen Bv A Howng.Kone Lawven,Partll

Reputation-wise, American law schools can
generally be put into two categories (1) national
or (2) local schools. National law schodls, like
Harvard, Yale, Columbia and Stanford respectively
command a national reputation. Their graduates
obtain jobs across the country, Statistically speak-
ing, they tend to gravitate towards the more presti-
gious and correspondingly better-paid jobs with
employers like the federal government, Wall Street
type of large law firms and the Fortune 500 corpor-
ations. Local schools do not have a national image
and their graduates, by and large, join smaller layw
firms or corporations in the same city or State
"where the law school is located. There is, of course,
another classification: dividing law schools into
private, state and proprietary law schools according
to their economic foundation. Most prestigious
national schools are part of the private universities
such as Harvard and Yale. But there are national
schools which are affiliated to State universities,
the most notable examples must be Michigan;
Boalt Hall, Berkerley and UCLA. Proprietary law
schoals are normally not affiliated to any university,
for example, John Marshall School of Law in
Chicago. They are the less well-endowed of the
three groups.

Foreign students who have obtained an LL. B
in their own jurisdictions can apply to doan LL. M.
in U.S. law schools. As compared to the number of
law schools which produce J. Ds., law schools offer-
ing LL. M. courses are relatively few. There are
specialist LL. M. (Taxation) of New York Univer-
sity. There are generalist LL. M. courses. Some
universities, like New York University, run part-
time, evening LL. M. courses as well as full-time,
day, LL. M. courses. Indeed, for most LL. M.
courses across the country, the LL. M. candidates
are only taking courses offered to J. D. students
as well, save for example, special courses on legal
education, catering specifically for those who are
drawn to the LL. M. course with a view to go into
law teaching. That perhaps explains why in many
LL. M. courses (such as Harvard), foreign students
out-number local students. In certain States, like
New York State, an LL. M. degree from an accre-
dited law school entitles the holder, who does not
have a U.S.J.D. degree, to sit the State Bar examin-
ation. Some States still impose residential require-
ment on a candidate sitting for a State Bar examina-
tion. There is, however, no citizenship requirement
for qualifying to bea U.S.attomey. Such a citizen-
ship requirement has been declared unconstitutional
by the U.S. Supreme Court. It is also noteworthy
that among law professors, the possession of an
LL. M. or a S.J.D. is the exception rather than the
tule: a J.D. suffices; but the trend is towards law
teachers possessing post-graduate qualifications.

The American method of. legal instruction—
the “Socratic” method and the case approach, is
proverbial. It is different from the lecturing style
adopted in the British law schools where the student
audience assume a rather passive-listening role. The
“Socratic” approach demands a student’s participa-
tion In class and expects him to respond to the law
professor’s probing and questioning him a certain
legal problem. Personally speaking, I find the
British tutorial system can be just as brutal and

anxiety-provoking as the “Socratic” method.
Again, from my own observation when a:cter}dzng
US. law schools, the “Socratic” method is like 2
tutorial conducted with a group of 50! In fact, it
seems that, because of the “‘Socratic” m_ethud,
running a law school becomes quite economical as,
for example, compared to a medical school. All one
needs is an auditorium accommodating a hundred
students and hiring a lawyer to give law lectures.
That is only half truth. In the U.S., for a law scho_ol
to gain accredition by the American Bar _Assocla-
tion, it has to meet certain minimum requirements
on full-time-professor-student ratio, library volumes,
minimum salary for professors etc. Graduates from
non-accredited law schools cannot (except in a few
States like California) take the Bar examination to
qualify as attorneys after graduation. To that
extent, nearly all U.S. lawyers have been law
students for 3 years in an accredited law school.
But, that is not usually the case in England and
Wales.

It has been noted that a U.S. law school prides
itself in 4 things, in the following order: a strong
faculty, a well-stocked library, at least one highly-
regarded law review and an esteemed moot-court
Bench. The realists would add: powerful and
rich alumnae. To the cynics, it boils down to one
word: money!

I have also noticed two other significant
differences between U.S. and British law schools.
First, British académicians do not go into practice
and back to teaching, and the practitioners do not
take up teaching and go back to practice in the same
way as their American counterparts. Not a single
British law professor, for example, has been
appointed to the Bench, whereas appointments of
eminent law school professors to the Bench or to
influential legal posts are frequent in the U.S.
Hence, the British practitioners do not hold their
academicians to the kind of high esteem enjoyed
by the Americans. Secondly, treatises and works of
scholarship written by academicians do not get
cited and accepted as authority by the legal profes-
sion in the same way and to the same extent in
Britain as in the United States. A British textbook
will not be accepted as an authority and cited in
court unless the author is pre-eminent in the field
and, almost without exception, deceased.

One aspect of US. legal education which
impresses me is the excellent training given to law
students who participate in the production of a
law school’s law review. Although in a British
law school, law students write as many essays as
their American counterparts; yet the exposure to
and experience acquired in writing for and editing
a scholarly publication is exceedingly useful-and
distinctly American. That is why employers tend to
have a bias in favour of former law review editors
in their recruitment. An extension of the law review
training is the taking up of a one to two year
clerkship with a senior federal judge after law
school. That js the “boilerplate™ qualification or
to graduate with a silver spoon, particularly for
those who aspire to law teaching and large firm
practice.

What can we leam from the U.S. legal education
in the sense that we can borrow their goods ideas
and avoid their pitfalls? In fact, Canadian and Aus-
tralian law schools do, in many respects, resemble
the U.S. than the British. It has been sugpested
that our Hong Kong legal education may have to
undergo certain changes in the foreseeable future,
If that is the case, it would be instructive for us to
explore the American system for inspiration,
Indeed, as remarked by an Australian law teacher to
me, in the 1950s and 1960s, an Australian law
graduate had no hesitation at all in choosing to
further his law studies in London or Oxford or
Cambridge. Now, in the 1980’s, Harvard or Yale
or Michigan is just as popular. Would that happen to
Hong Kong too?

*Frankie Leung

* I am indebted to Professor Arthur Von Mehren of the
Harvard Law School who introduced me to the U.S. legal
system. However, the views expressed in this article are
entirely mine.
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ROMANCE

Romance is something you see very little of when you specialise in family
law. The “romantic” young couple tend to end up, ten years after, squabbling
over who should have the home, the kids and the family car. Of course one has
to recognise that romance exists but arguably it is merely symptomatic of a
physical condition, for example, adolescence, midife crisis (did you go to see
the film *10"?) etc. Whilé I think the word defies definition I suppose it is most
commonly used in the context of sexual love. But there are many other possibi-
lities — the “romance of travel” for example. Now that is probably a great deal
more reliable and won’t land you in the divorce court.

MRS. E. PHILLIPS

ROMANCE — a kind of ante-coital euphoria; a fantasy — involving a willing
suspension of belief — not the real world; a benevolent neurosis, leaving its
victims happier and wiser.

DR.WESLEY-SMITH

ROMANCE — a conspiracy by society to achieve the subjection of women.
The romantic tradition requires that a woman be beautiful, submissive, faithful,
helpless, trusting, unquestioning and adoring, and therefore incapable of surviv-
ing independently in the mainsteam of human activity. In her struggle to achieve
this ideal, she must neglect the pursuit of her own ambitions and dreams and
devote her life to the service of her hero prince.

Romance: that chemistry of sensual explosion when you first see HER and
know immediately, instinctively that you could spend every minute of the rest
of your lives together.

MR.DALLY

“A silly delusion which often leads to the even sillier institution of marriage.”

MR.P.J. SHEEHAN

“Romance is delightful as long as you don’t confuse it with real life. Remem-
ber that for most women romance begins when you sink into his arms — but-
ends with your arms in his sink!”

MS. C.PEDLEY




POLITICAL PARTY :

Carl I, Friedrich:  * Parties are, it is now generaily agreed, indispensable
feature of democracy”.

Introduction

The recent political development in Hong Kong provides much stimulation when
one really thinks about Hong Kong’s future political system. With.bot.h the 1997
issue and the internal political development in mind, a democratic government,
as many people believe, seems to be the most favourable direction for Hong
Kong'to head for. In most democratic countries, notably the United States and
England, political parties seem to be an indispensable and necessary cren‘rlgre.
Hence, the aim of this article is to examine the desirability of having political
parties in Hong Kong.

What is a “political party*?
Just like many other terms and phrases of political science, it is extremely
difficult, if not impossible or foolish, to define a political party. Yet, a few
examples may well serve the purpose of explaining the term. Edmund Burke
thought of a party as a group of men who had agreed upon a principle by which
the national interest might be served. Leon D. Epstein, on the other hand,
explained a party as “any group, however loosely organized, seeking to elect
governmental office-holders under a given label”. Professor Samuel J. Eldersveld
considered the term from a behavioural viewpoint and described a party as a
social group engaging in patterned activitiess within the social matrix. In a
nutshell, it is submitted that a political party should, at least, possess the follow-
ing characteristics:-
(1) e stable organization
(2) aims at securing or maintaining for its leaders the control of the govern-
ment or the rule over a political community
(3) aims at providing, to its members, ideological and material satisfactions,
benefits and advantages
(4) acommonly held political ideclogy, however vague it may be.

8

A DESIRABLE CREATURE ?

Political Parties: Pros & Cons.
A coin has two sides. A political party also has two sides: one reflecting its
merits, the other manifesting its drawbacks. i

The presence of a political party in a community helps people identify
and articulate their interests. It provides a forum for discussion, a platform upon
which positions on issues can be formed and leaders to express their views,
Besides, a party often help aggregate different or even conflicting demands
from the people. These demands may be made directly on the party, or through
the party to the government. As a result, a compromised and consistent position
commensurate with the accepted value system of its members can be reached.
This result helps the community establish and maintain its internal stability,
the very thing that many local people vote for.

A political party, on the other hand, offers a nurturing cradle for the fresh
political talents. Starting their political life in a party, the fresh political talents
can have a chance to learn the skill required in the game and prepare themselves
for the future. This seems to be of particular importance to Hong Kong because
the future governance of Hong Kong demands such experienced talents.

The presence of political parties offers another attraction, that is, the
efficiency resulting from competition. Whenever there are two or more political
parties, there will be competition for the control of the government. The party
whose policy proved to be successful will remain at the helm whereas the
contrary will point to its downfall. As a consequence, the policy of the govern-
ment can be polished and the running of the community will be more efficient.

Although the advantages of having political parties are irresistably clear,
many people still prefer not to have them established in Hong Kong. Their argu-
ments are twofold. First, they are of the conviction that political parties will
upset the existing stability and prosperity. They are afraid that radical elements
will be injected into the government or there will be the rise of the the so-called
““free-lunch clique”. As a result, they believe, the local economy will be ruined.
However, their arguments appear to be ill-found and unreal, though not totally
illogical.

Their second argument is much more forceful. They argue, since a truly
democratic or representative political party will detrimentally affect the Com-
munist influence over the local people, China will either disallow such a party
or try her best to influence one of the parties, or perhaps extend her own poli-
tical party here. This worry, I agree, is indeed a real one. In fact, this may prove
to be an insurmountable problem that Hong Kong fails to hurdle.

Present Situation

Western political history tells us that political parties are sometimes originated
from interest groups. In Hong Kong, there are now in existence many such
groups. Is there any likelihood that the Western experience will repeat itself in
Hong Kong? To this, the chance will be quite slim, at least when one looks at
the present political situation. It is because there is neither an emerging pressure
group gaining territory—wide recognition nor any external stimulant uniting the
existing divergent groupings.

Conclusion

On the whole, the advantages of having political parties are crystal clear. Yet, on
the road to this destination, there are at least two insurmountable obstacles, one
is the China factor, the other is the present situation of the local groupings.
Had it not been for these two road blocks, the prospects of Hong Kong having
political parties is assuringly bright.

Rimsky Yuen

LEARNING THE

Whicky, as he is called, has been in the Law Schaol for quite some time by now.
Not a bright student by whatever standard you judge him, he did manage to
secure & place for himself in the Hong Kong University. He is a very common
fellow, by all means. In fact, you could pass him by every day in the Law
Library without noticing him at all. Like most students, he has to spend quite a
considerable amount of time in his studies. And like most of them, he s still
searching for an efficient study method.

I suupose every student would feel a little bit uneasy at first when he enters
the Law School and Whicky is no exception, though he has been adapting him-
self to suit the ever changing environment in the Law Schol. Having been a
science student in the high school, he was not at all accustomed to reading
those clumsy gnd very often ambiguous passages that appear all too frequently
in the cases he had to read, not to mention those strange Latin phrases with
which he was at a complete loss. That, of course, was only the beginning of his
trouble. To understand the underlying principles in those cases was difficult
enough for him, but to present them in a logical and coherent manner in answer-
ing a problem or writing an essay was simply out of his reach; especially when
we remember that his English standard was so poor.

At first, he insisted on his “scientific approach” in studying law, which he
considered was the only way to fully master the subject. Put it in a nutshell,
the Yscientific approach” is simply to equate legal reasoning with scientific
reasoning. Based on a few basic legal principles, you can use logic' andfor
induction to derive other principles and apply them to the situation at hand,

LAW : A

SECOND THOUGHT

Thus all legal rules are built up from a logically coherent j

all proit:lemsﬁ::an I;e ﬂsolvecll; Such an approach.sl"le c!nimed,?nr:;l‘::' :olt:yt:*f\.njl‘il;
appreciate the relations between the variou i

demands a rigorous mental process, * relevant. principles, AR 1

In fact, such an approach is quite effective and sufficie:
you to remember the principles more easily and very ol‘ter:ty::umesl.;:l:lvla‘):;
need to remember them at all. They flow naturally from one another and a
coherent body of legal rules is gradually built up into a full men tal picture,

But for Fll its worth, the approach is not infallible. No sonner did \‘Ihlcky
build up his theory than it began to break down. Soon he realized that his
method was not foolproof. Logical reasoning is but a disguise of policy judge-
ment. The more he thught about it the more he was convinced that it was indeet;l
s0, Alas, what was he to do? To be fair, the training he received in his secondary
school was seriously defective in regard to any question of policy consideration
It was examination—oriented all the way. At its best, you can put it that ﬂle
:)ra:mng aimed ;t promoting clear logical thinking. But at its worst, it provided

ut a mess of impractical and purely 1 i i
divorced from ualn)lt’ as.to render them \!:sell:e;:;s cﬁluggﬁm l-:hhi:i:] 1m|l oy
not from textb.ooks or law reports, but from everything around him PO

l_n fact, Whicky is now experimenting with his new study metho.'i combinl
reality and logic in his legal reasoning, and perhaps in a new scientific 'mmnerf -
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